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IT’S A MAD, MAD, MAD, MAD WORLD



RUN OF THE MILL NEGLIGENCE CLAIMS

Injuries by 
students on 
school premises

Auto accidents 
(usually on school 
buses)

“a school has a duty ‘to exercise reasonable care to protect a 
pupil from harm’” pursuant to the doctrine of in loco 
parentis.  Id. at 36 (quoting Lunsford v. Bd. of Educ. of Prince 
George’s County, 280 Md. 665, 676 (1977)).  That said, the 
COA explained, “a teacher is not an insurer of safety of 
students, but rather, he or she is ‘held only to the standard of 
reasonable care exercised by a person of ordinary 
prudence.’”  Id. at 37 (quoting Segerman v. Jones, 256 Md. 
109, 125 (1969)).



BUS ACCIDENTS AND INCIDENTS

• Incidents at bus stops –
dropping off at wrong stop

• On bus incidents – student-on-student abuse, 
abuse by aids, alleged neglect by drivers (bus 
contractors) 

• On board bus videos figure prominently
• Parents’ right to review - Family Educational Rights and 

Privacy Act (“FERPA”), 20 U.S.C. § 1232g and 34 CFR 
Part 99; Individuals with Disabilities Education Act 
(“IDEA”), 20 U.S.C. § 1417(c) and 34 CFR §§ 300.610-
300.626 and 34 CFR §§ 303.401-303.416.



BULLYING CASES

• Bullying by fellow students

• Physical assaults

• Sexual assaults

• Usual claims against Board and 
faculty – negligence

• Failure to detect
• Failure to report
• A lot of emotional distress claims, 

more so than bodily injury claims 
these days



DUTY TO NOTIFY
COMMON LAW

In loco parentis

STATUTORY
Maryland statute – Md. Family Law Art., §§5-701, 5-702, 5-704, 5-708, 
5-711 
Central requirement – “each . . . educator acting in a professional capacity 
in this State . . . who has reason to believe that a child has been subjected 
to abuse, shall notify the local department or the appropriate law 
enforcement agency; or . . . who has reason to believe that a child has been 
subjected to neglect, shall notify the local department; and . . . if acting as 
a staff member of a . . . school shall immediately notify and give all
information required by this section to the head of the institution or the 
designee of the head.”  - Section 5-704.



ALLEGATIONS OF ABUSE BY FACULTY OR STAFF

USUAL DEFENDANTS:

 Teachers
 SRO’s (employees of police department)
 Safety Advocates (employees of the school system)

TYPES OF CLAIMS:

 Physical abuse
*Special needs students – handling when they become physical

 Sexual assault
 Improper sexual relationship
 Again, failure to report figures prominently in these cases



SCOPE OF EMPLOYMENT

• Also figures prominently in these cases in response 
to allegations of employer (vicarious) liability

• Tall v. Brd. of School Commissioners of Baltimore 
City, 120 Md. App. 236 (1998) – teacher’s assault 
on student outside the scope of employment

• Defense for Board and school system – outside of scope of employment 
(actions were personal and not motivated to benefit school system)

• Often results in at least separate counsel for employee involved



FAILURE TO SECURE AND PROTECT

School incidents brought to 
school grounds from the 
outside

School shootings

Bullying cases as well



DEFAMATION AND LIBEL CLAIMS
• Student on student – through use of 

social media

• Sometimes against faculty for allegedly 
false report

• Will talk about the immunity from 
claims associated with reporting

• Main claims here will be for emotional 
distress, psychological injury

• Note – requires a false statement, not 
just a disparaging one



CONSTITUTIONAL CLAIMS         

 Generally under 42 U.S.C. Section 1981 
and 1983

 See these claims by students who claim 
to have been assaulted (SRO’s 
sometimes involved)

 Employment-related claims as well – by 
employees

 Title IX claims  
 Claims for injunctive relief, damages and 

attorneys’ fees
 Again, damages here will be largely 

non-economic and for mental suffering



COVID 19 CLAIMS

Received a series of claims styled as 
class actions
 Challenging mask mandates
 Seeking Court orders to reopen the schools for in-

person learning
 The claims frequency here is receding
 Educational malpractice claims are still a potential 

*discussed more in the next slide



SPECIAL EDUCATION CLAIMS

 IDEA claims
 Rehabilitation Act claims
 IEPs challenged
 Educational malpractice types of claims – impairment(s) 

exacerbated - right to a “thorough and efficient education” under 
Article VIII of the Maryland Constitution

 Claims mostly for injunctive relief, attorneys’ fees
 Some claims for damages



INSURANCE REQUIREMENTS/
DEFENSE OF EMPLOYEES
Insurance requirement 
Board to carry $400,000 per occurrence

Through private insurance, individual self-insurance or through a pool

Md. Education Art., Section 4-104 – requires the Board to defend:

Employees of the Board -
“In any suit or claim brought against a principal, teacher, school security guard, or 
other agent or employee of a county board by a parent or other claimant with 
respect to an action taken by the agent or employee, the board shall provide for 
counsel for that individual if:

(i)      The action was taken in the performance of his duties, within the scope 
of his employment, and without malice; and

(ii)      The board determines that he was acting within his authorized official 
capacity in the incident.” – Section 4-104(d).



DEFENSE OF BOARD MEMBERS

For Board members:
“Each county board may pay all or part of the counsel fees for 
the defense of a county board member who is involved in 
litigation because of his service and in his official capacity on 
that board. These payments are a valid educational expense.” –
Educ. Art., Section 4-104(c).



DEFENSES – SOVEREIGN IMMUNITY

Sovereign immunity – Section 5-518 of the Md. CJP Article

• $400,000 per claim maximum recovery 
• Employees immune for mere negligent conduct in scope of employment
• Board is liable instead – “The county board shall be joined as a party to an 

action against a county board employee, county board member, or volunteer 
that alleges damages resulting from a tortious act or omission committed by 
the employee in the scope of employment, by the county board member 
within the scope of the member's authority, or by the volunteer within the 
scope of the volunteer's services or duties.”

• But employees are not immune for grossly negligent or malicious 
misconduct

• Volunteers – immune beyond limits of personal insurance for acts in scope of 
their work as volunteer, except for negligent operation of an automobile.

• Judgement not entered personally against employees, volunteers, or board 
members where they are immune.  Judgment instead is against Board.



SOVEREIGN IMMUNITY – BOARD MEMBERS

“A county board member, acting within the scope of the member's 
authority, without malice and gross negligence, is not personally 
liable for damages resulting from a tortious act or omission for 
which a limitation of liability is provided for the county board under 
subsection (b) of this section [i.e., $400,000 per ] including 
damages that exceed the limitation on the county board's liability.” 
– Section 4-105



DEFENSES – COVERDELL TEACHER 
PROTECTION ACT

Paul D. Coverdell Teacher Protection Act of 2001, 20 U.S.C. § 7941 et seq. 
The “Coverdell Act”

• The purpose of [the Coverdell Act] is to provide teachers, principals, and other 
school professionals the tools they need to undertake reasonable actions to 
maintain order, discipline, and an appropriate educational environment.”  20 
U.S.C. § 7942.  The Coverdell Act provides protection for educators from 
negligence claims arising out of actions taken to discipline students and/or 
control the school environment.

• Hunter v. Board of Education of Montgomery County, 292 Md. 481 (1982) and 
its progeny (most recently Gurbani v. Johns Hopkins Health Systems Corp., 237 
Md. App. 261 (2018)), Maryland courts should not recognize a tort for negligent 
student discipline but instead “defer[] to academic decisions at all levels of 
education”



DEFENSES – COVERDELL TEACHER 
PROTECTION ACT
continued . . .

• Not as strong as it once was due to brand new case – Gambrill v. Board of 
Education of Dorchester County, et al. , Court of Appeals, 2022 

• Held that the Coverdell Act does not preempt CJ § 5-518 because: (1) the 
Coverdell Act “is couched in terms of a teacher’s liability and liability 
protection,” which is a “distinct legal concept” from immunity from suit 
altogether; and (2) CJ § 5-518 fits within one of the Coverdell Act’s 
exceptions to preemption (i.e., where a state law exists that “makes the 
school or governmental entity liable for the acts or omissions of its 
teachers to the same extent as an employer is liable for the acts or 
omissions of its employees”).  See Gambrill, ___ Md. ___ (2022), Slip 
Opinion (“Slip. Op.”) at 21-22 (emphasis in original) (citing 20 U.S.C. §
7946(b)). 



DEFENSES – CONTRIBUTORY NEGLIGENCE

• Contributory negligence

• Maryland is one of only five 
jurisdictions

• Often able to assert in some of 
the abuse, even bullying case



OUNCE OF PREVENTION

Notification requirements – if you suspect something, say something

Immunity provided

Consultation with specialized personnel depending on the matter –
e.g., if it is a staffing or employment issue, with HR; or with Risk 
Management

Through proper channels, consult with legal where appropriate

Document, document, document!
• In “real time”
• Exercise of judgment – why, what factors considered
• If it wasn’t documented, it didn’t happen



Follow written policies and procedures
• Failure to do so assures that they will be “Exhibit 1”

• Risk transfer – where appropriate, indemnity provisions in contracts 
with contractors and vendors

• Avoid risk transfer to the school system by way of indemnity, 
particularly in favor or entities that do not enjoy sovereign immunity

OUNCE OF PREVENTION



QUESTIONS
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